DECEMBER
2017

INFOCOL
REPORT ON
LABOR SITUATION

DE DIEGO & ASOCIADOS
RESEARCH AND DEVELOPMENT
Av. Belgrano 990 9º piso - BUENOS AIRES - (C1092AAW) ARGENTINA
PHONE: (54-11) 4121-1100
FAX: (54-11) 4121-1101
e-mail: info@dediego.com.ar
www.dediego.com.ar

December 2017
Report on Labor Situation – InfoCoL
Index
1.

The Labor Reform
a) Present context
b) Diagnosis of the situation of employment in Argentina
c) According to UCA, the poverty rate in Argentina increased to 32.9%, meaning there
are 13 million people who live in poverty
d) The labor reform in Argentina
e) The labor reform, CGT [Workers’ General Confederation] and productivity
f) Declining unemployment rate

2.

Regional Context
a) The labor reform in Brazil enhances competitiveness and breaks away from Argentina
b) The labor reform in Chile
c) The labor reform in Germany

3.
i.
ii.
iii.
iv.
v.
vi.
4.

The Future of Work
Impact of new technologies
Telework
Digital natives, Millennials – Centennials
New forms of communication
Labor laws and the need to adapt to this new context
Rewriting the rules for the digital age (Deloitte Report – University Press)
Charts (in Spanish)

1.

THE LABOR REFORM

a) Present Context
Key indicators
1.1 The labor reform is a bill drafted by the Executive containing 144 sections; it is a
major labor reform, and such modernized labor legislation as proposed by the
government is making a contribution.
1.2 Argentina “has the highest payroll tax rates in the world and its productivity levels
are really low”; “legislation may make a contribution but does not create employment
per se, investment is a must”.
1.3 It is said that “employment in Argentina has been stuck on a plateau for 6 years”.
In addition, “Argentine labor costs are very high, twice the cost in neighboring
countries” and “payroll taxes are the highest rates in the world with very low
productivity levels”.
1.4 Investment is taking too long because there is a gigantic State with record high
public spending, extremely high fiscal deficit, excessive tax pressure that companies
cannot resist without economic growth, an exchange rate to the dollar lagging behind
and high ROI in financial markets. “Investors take into account politics but Argentina
is not competitive in terms of costs”.
1.5 The labor reform “must be discussed in Congress: the House of Representatives
will surely pass it but there will be more difficulties in the Senate”. It is a step forward
to discuss issues that affect job creation, in particular youth employment promotion,
work on the books and the inclusion of millions of excluded people in the labor
market, and that are now put on the political agenda. But it is just a step, and it is also
subject to no more amendments to the bill to move forward and the resolution of a
whole set of issues, costs and litigation, anachronism and low productivity that are
discouraging investment.
1.6 President Mauricio Macri has full responsibility for getting Argentina back on the
world map and in line with modern times. New technologies advance at a pace
different from that of lawmaking but it is commendable that this reform is being
discussed. In particular, it is a well-intentioned reform seeking to fight work off the
books, promote employment, education with job opportunities and jobs linked to new
technologies.
The bills of Tax and Labor Reform are one of the issues that mostly concerns accountants and
lawyers specialized in taxes and industrial relations because in both cases they involve
fundamental and really complex changes, although their effects may seem clear enough:
incentive to investment, employment and exportation, and reduced prices for families and a
decrease in gross income tax in the provinces.

Experts say that the key in a context of such fiscal deficit is to try and eliminate distortionary
taxes to encourage job creation, investment and exportation, including in particular gross
income tax, stamp tax, check tax, and high payroll taxes, which cannot be found in comparable
countries or in countries to which Argentina want to be likened.
Even though the outcome of the reforms that are expected to be discussed at Congress
(lawmakers say that they only have the summary presentations by Ministers of Finance and
Labor) will be applied gradually in 5 years because “the urgency, together with the elimination
of such distortions, is to lower the fiscal deficit, and establish a progressive tax system because
today in relative terms those who pay more taxes are those with lower earnings”.
The discussion will not be easy, and will hardly begin before congressional seats are assigned
according to the election of October 22, most probably in extraordinary sessions, not only
because of the “complex changes and distortions in regulations and procedures, which -experts
say- will require in-depth amendments because in many cases there are contradictory criteria
that it is not clear that they will be corrected, but also because provinces are largely affected by
the tax issue, municipal rates and the lack of service provision.
LABOR REFORM
In relation to labor law amendments, labor law expert Julián de Diego said that “it is not a fact
but a process that has just started; many of these initiatives have already been undertaken
under the latest sectorial agreements for Vaca Muerta, car makers, oil companies, which were
implemented back in the 1990s to encourage employment and investment”.
He also highlighted the significance of “combatting over-litigiousness, in particular for
unverifiable accidents and severance pay”.
And he emphasized that it is crucial to take away the word “accrued” and replace it by
“highest, regular, gross employee pay duly itemized” to exclude thirteenth salary [aguinaldo],
annual bonus or reward for company anniversary, but to include “regular overtime”.
b) Diagnosis of the situation of employment in Argentina
Since 2016 INDEC [National Institute for Statistics and Census] has resumed the task of
estimating urban indigence and poverty rates (among other economic and social indicators).
The recovery and disclosure of reliable statistical information by this government entity is
undoubtedly a very positive change. The first results of this new stage on the economic
situation of urban households were disclosed late September. According to the Ongoing
Survey on Households [Encuesta Permanente de Hogares] it is estimated that in the second
half of 2016 in the surveyed areas there is a 6.3% indigence rate and 32.2% poverty rate. One
in three inhabitants in Argentina lives in poverty. The 32.2% poverty rate means that there are
8.7 million poor people living in large urban areas and the 6.3% indigence rate means there are
1.7 indigent people.

According to INDEC measurements “indigent” means that an individual or his/her family
does not have the necessary minimum income to buy indispensable food included in the Food
Market Basket worth ARS 5,172.92 in August 2016 for an average family of a couple and two
children ages 6 and 8. This same family needs to earn ARS 12,489.37 to purchase the market
basket of goods that includes food, clothing and basic services so as not to be below the
poverty line.

c) According to UCA, the poverty rate in Argentina increased to 32.9%, meaning there
are 13 million people who live in poverty
Universidad Católica Argentina (UCA, for its acronym in Spanish) revealed the alarming figures
on poverty and inequality that have reached record high levels in the last past years. According
to this report, since the end of 2015 some 1.5 million people were pushed into poverty, thus
totaling 13 million people, 32.9%.
These worrisome data comes from Observatorio de la Deuda Social Argentina [Argentine Social
Debt Observatory] dependent on UCA. The report shows that poverty increased from 32.6%
in April 2016 to 32.9% in the last quarter. At the end of 2015 it was 29%.
The indigence rate increased from 5.3% to 6.9%, affecting 2.7 million people. A family needs
to earn more than ARS 2,200 per month to be above the indigence line.
The average gap in households living in poverty increased from 32.4% in 2015 to 34.9% in
2016, whereas the gap in indigent households increased from 23.7% to 34.7%, so this means
that it broadened even more.
According to UCA, poverty accelerated in early 2016. Newly poor people are the “result of the
inflationary shock and recession in the first half, rather than in the second half”.
“The impact of devaluation, anti-inflationary measures, the adverse international context and
lagging public and private investment have constructed a critical scenario, even more recessive
and adverse for employment and for the purchasing power of large social sectors”, Agustín
Salvia, director of Observatorio de la Deuda Social Argentina, said.
The aim of this report is to further the study of income-to-poverty ratio through indicators
that may help assess changes in the economic wellbeing standard based on different social,
economic and demographic characteristics of the population.
“In a context where official statistics are being recovered, the reports offered by Observatorio de
la Deuda Social Argentina allow us to supplement and compare the study of social issues
affecting our society”, sources from UCA said.
d) The labor reform in Argentina
The necessary labor reform should build upon what has already been built, including the rules
and regulations that the current circumstances are demanding, without destroying institutions
or traditional principles of labor law.
Naturally, there is the need for a change of mind and a rebirth to design a new model with new
paradigms. Let’s leave aside what happened in the years of return to democracy, from 1983 up
to date, when instead of moving towards a minimum process of modernization, we moved
back with no extenuating circumstances.

All kinds of mistakes were made: under Alfonsín’s administration, the failed reforms through
Mucci Act [Ley Mucci] promoted by Germán López (following the antiperonist tradition and
scholars’ opinion by Crisólogo Larralde and Moisés Lebensohn). This was such a failure that
finally Act No. 23551 was passed with a text written by Peronist CGT (Workers’ General
Confederation) and its advisors consolidated the power that they were trying to democratize.
Under the Menem administration, the so-called “labor flexibility” was promoted by the
progressive Department of Labor led by Caro Figueroa, and this together with “Flamarique”
reform were repealed, belittled or replaced under Kirchners’ administration.
Since then there have been references and promises about a reform that will open up new
horizons, including a model of industrial and union relations, enhanced productivity and a
reduction of total costs in particular through the reformulation of payroll taxes.
The truth is that we are approaching the mid-term elections and nothing has changed except
for a partial reform of Workers’ Compensation Act [Ley de Riesgos] with contrasting results.
At the same time, it is said that negotiations between the Department of Labor and CGT have
not produced any results to reach an allegedly consensual reform.
Let’s go over a list of what may be called “mid-term benefits” that favor all parties involved:
1. The possibility of splitting up vacation time in weekly units, agreed by the parties
voluntarily.
2. A broad system of “collective availability” where collective bargaining agreements may
amend at all levels the institutions of labor law that may be affected by new
technologies and new ways to organize work.
3. Authorization to do overtime automatically, without the need for authorization in each
case.
4. A new type of employment agreement for work from home and telework, governed by
all compatible labor laws, resolving the issues of facilities, equipment, expenses and
services required by teleworkers, hygiene and safety conditions, in particular in relation
to work-related diseases and accidents.
5. Variable pay and compensation based on productivity should have a basic framework
in the law and may be supplemented by individual contracts and the rules that may
arise from individual, multiple individual and collective agreements.
6. Adaptation of the Employment Contract Act [Ley de Contrato de Trabajo], Unions
Act [Ley de Asociaciones Sindicales] and Collective Bargaining Agreements Act [Ley
de Convenios Colectivos] according to current and future needs.
7. Promotion of collective bargaining on robotics and digitation of all processes in each
industrial sector.
8. Predetermined employment under self-employment contracts, and creation of the
“economically dependent self-employed worker”.
The observer effect is the fact that simply observing a situation or phenomenon necessarily
changes, “uncertainty theory” by Werner Heisemberg. It seems that nobody sensibly
considered the indispensable need to enter the Digital and Robotics Age as an efficient way to
create new opportunities and better working conditions.

One of the vital elements to optimize costs and enhance productivity for investment to be
viable is through a labor reform in keeping with the times, and combined with a tax reform.
For the time being it is essential to open up a discussion to neutralize old taboos and let
changes be a source of new employment and offer guidance for arts, crafts and occupations
that are and will be created.
e) The labor reform, CGT [Workers’ General Confederation] and productivity
On Sunday, August 13, some trends will be revealed among citizens when the Simultaneous
and Mandatory Open Primary Elections (PASO, for its acronym in Spanish) are held, and this
voting may serve as partial forecast for the outcome of general elections to be finally
conducted on October 22. Workers’ General Confederation (CGT), future projects and the
plans to be implemented by the government and the opposition as well are conditional on this
outcome.
The electoral campaign has been exhausting enough to leave everyone without sound
arguments and clearly differentiating features, all immersed in a sea of confusion, contradiction
and in particular empty words. The exclusion of many candidates from the union sector, and
CGT internal divisions have left unions in general out of the electoral campaign.
The media has denied the value of the polls, and this matches the overall public mistrust.
Perceptions by each struggling sector are different and based on inaccurate, vague data and
even on the roles that undecided voters may take on (more than 10%), which are manifold.
The big numbers, megadata suggest a tie between the most well-known candidates, a daily
fluctuation as a result of the involvement of third parties, and the definition that will take place
when votes are counted after both elections.
CGT internal currents are following the course of the subdivision among combatant
candidates, negotiators and those who bet on the unity of the Justicialist Party, who like the
Radical Party may undergo a significant atomization.
While this process advances towards PASO, CGT internal discussion is postponed in relation
to what to do between the two elections when the definition will only come late October, quite
away from what can be forecast today.
August, September and October, a period subject to many unexpected factors is opening up an
interesting horizon in relation to the general reactivation of the economy, taking into account
that in such heterogeneous scenario it is not possible to talk about widespread improvement
but some sectors that are reasonable growing will thrive.
In general terms, there are other elements that may create a positive climate, such as the
collection of most pay rises agreed in April whose second installment is being paid, plus
agreements reached halfway through the year, paid after the first installment of the thirteenth
salary [Aguinaldo] in June/July.

From these elements we should subtract the impact of increases in utilities rates, gasoline,
prepaid health care, and prices of usually consumed products. This process may pose the risk
of paralyzing the dynamics of many projects that have already started, and now have stopped
due to the requirements of the electoral campaign, and in particular as a result of the negative
or positive effects that some of these projects may have on voters’ decision.
We do not know yet whether trigger clauses under collective bargaining agreements will be
enforced, considering that the raises agreed were around 19% and 26%, and when they will be
compared to INDEC CPI, which is said to be around 22%.
To a certain extent, trigger clauses agreed under collective bargaining agreements will activate
the market provided they at least match the inflation rate. This will all occur in a very favorable
context for the National Government because inflation will be half of that in 2016, with
salaries in line with such rate, in a slowly but surely more convenient scenario for consumers
and low-income people.
With ups and downs, everything is pointing to a promising last quarter, and indexes are
showing greater profit sharing in all sectors, and specially a return of the adversely hit culture
of hard work.
f) Declining unemployment rate
New job positions, contracts for a fewer number of people seeking employment in the market
and a declining, decelerating rate. The quality of work is not the best but the achievements so
far are commendable. In order to enhance quality the technological gap should be bridged. Job
applicants are not properly trained to meet the new demands of the labor market.
INDEC reported that the inter-annual growth in employment was 0.3% in the first quarter of
the year, with a total 19,846,000 salaried and non-salaried employees in the public and private
sector, with the creation of 64,000 new positions.
The organization disclosed data on income generation and hiring of labor as at the first quarter
of the year indicating that out of the total jobs a little bit more than 15 million positions were
for salaried employees, i.e. an increase of 0.1%.
Among salaried employees, registered employment accounted for 70%, with 10,565,000 job
positions, around 36,000 more than in the first quarter of 2016.
By mid-June INDEC revealed that the Unemployment Rate at the national level for the first
quarter increased to 9.2%, meaning that around 1.7 million people looked for a job but
couldn’t find any. The economy as a whole grew 0.3% from March 2016 to March 2017.
The report showed that in the last 12 months the total non-salaried positions in Argentina
grew 1%. This group, mainly made up of freelancers, comprises 4,793,000 people, almost
45,000 more than in the same period last year.
In addition, according to INDEC there was a decline in the informal economy: in the first
quarter there were 4,480,000 salaried employees who were not duly registered at the national

level, which meant an inter-annual decrease of 0.4% where three out of ten positions were off
the books.
Regional context
Brazil with its labor reforms joins the group of countries who have already taken this step,
together with Chile and Colombia in the region, and Germany and now France in Europe. The
political crisis in Brazil allows us some room for maneuver until 2018.
e) The Labor Reform in Brazil enhances competitiveness and breaks away from
Argentina
Again Brazil is improving competitiveness with a huge labor reform tailored to the core issues
concerning the production of goods and services under the influence of new technologies.
Brazil is already ahead of us with average wages in industry and services that are 30% less than
in Argentina, and payroll taxes that are 35% lower.
The key aspects of the reform include:
1. Company-wide and individual collective bargaining agreements prevail over industrywide and company-level collective agreements. Individual negotiation may deal with
almost all working conditions, including working hours, statutory rest periods,
overtime, the possibility of splitting up vacation time (up to three periods), and the
implementation of wages for productivity and compensation for telework (home
office). Working conditions may be tailored for each industrial sector and company, to
reinforce the link between labor cost and productivity. It is worth mentioning that
essential labor rights are not changed, such as thirteenth salary [Aguinaldo], number of
vacation days, rest breaks, minimum wage or worker compensation fund.
2. Individual agreements may allow for negotiation on splitting up vacation time, working
hours, and other working conditions.
3. A new individual agreement for “economically dependent self-employed workers” is
created for the situation where a self-employed worker provides services for one
employer only without having a continuous employment relationship, similar to
“economically dependent self-employed workers” in Spain.
4. With regards to working hours, company-wide and individual agreements prevail over
industry-wide collective bargaining agreements. The maximum number of working
hours per day is 12, even though there is a limit of 36 hours’ rest and 44 working hours
per week.
5. Employers may pay wages on an hourly or daily basis, to avoid monthly calculation that
cannot be split up.
6. Union dues become voluntary payments. It used to be mandatory, payable once a year
through withholding equal to one day’s employee annual salary.
7. Creation of new types of employment agreements, and flexibilization of hiring
processes. Workers may be hired for a period of time in exchange of an hourly rate and

to work from their homes. Under part-time contracts workers may work up to 30
hours per week, without doing overtime, or 26 hours per week with up to 6 hours’
overtime.
8. Elimination of mandatory negotiation with unions in case of mass lay-offs.
9. Flexibilization of termination conditions. The amount of severance pay is no longer
calculated based on employee’s pay. New termination method in accordance with a
reduction in severance costs (penalty for workers’ compensation fund decreases from
40% to 20% and 30-day notice is replaced with a 15-day notice).
10. Access to labor courts becomes more difficult and costly through the regulation of
judicial processes. This project requires appearance at all judicial hearings (except for
cases of force majeure) and payment by the losing party (unless there is evidence of
insufficient resources). The litigant party must previously define how much they want
to collect at the end of the process. Penalties if any of the parties act in bad faith must
be limited to 1% - 10% of the amount of the claim.
11. Broader outsourcing including core business.
12. There is a bank of working hours to offset overtime without the need for a collective
bargaining agreement. This bank may be arranged individually, under a written
agreement, provided compensation is paid in the same month.
13. Pregnant women or women with infants still on milk may do moderate or minimum
unhealthy jobs upon submission of authorizing physician’s certificate.
14. Creation of a non-union committee representing workers to negotiate with the
company directly.
In Argentina there have been some reforms in legislation promoted by Armando Caro
Figueroa in the 1990s, and Flamarique Act [Ley Flamarique], but these initiatives have been
amended, repealed or belittled in the last fifteen years, where the law went back to the original
text of the Employment Contract Act [Ley de Contrato de Trabajo] (1975) without taking into
account the demands of the 21st century, such as the emergence of new technologies and
telework. To sum up, we have gone back to the past century, and lost competitiveness in labor,
social security and taxation as compared to the whole region.
f) The Labor Reform in Chile
Chilean Constitutional Court rejected one of the key measures of the labor reform proposed
by the government of Michelle Bachelet as expected because it gives more power to unions,
Eric Campos, national counselor of Central Unitaria de Trabajadores, told Sputnik Nóvosti.
“The ‘union’s collective bargaining right’ (known as “titularidad” in Spanish), one of the main
topics of the labor reform, allows unions to be a party to collective bargaining at companies, a
fundamental issue because they regain their power and are in a better position to fight against
economic and social inequality”, Campos said.

Then unions can handle collective bargaining to get benefits for workers. Today in Chile
“employers can negotiate with workers who are not members of unions through a Negotiating
Group”, the counselor explained.
With 6 votes in favor and 4 against, last week the Constitutional Court declared the
unconstitutionality of unions’ collective bargaining right, thus forcing the government to
rethink this ambitious bill.
Even though for Central Unitaria de Trabajadores the labor reform is a limited bill because “it
does not make any fundamental changes to the labor code, a legacy from Augusto Pinochet’s
dictatorship (1973-1990), it does give unions more power to balance industrial relations in
Chile”, Campos said.
What the Constitutional Court is doing with this requirement “filed by a group of right-wing
congressmen”, Campos said, “is to limit unions’ freedom of association and the possibility of
getting more political and social power in the framework of industrial relations inside
companies”.
So Central Unitaria de Trabajadores called to a national strike on May 31.
We have requested the President to introduce a constitutional reform whereby the main party
to collective bargaining is the union, so as to get around the jurisdiction of the Constitutional
Court and its restrictive precedents”, Campos said.
Despite several reforms, the Constitution currently in force in Chile was passed in 1980 under
Pinochet.
The government must decide now “whether it casts a presidential veto or passes a short law
(“ley corta” in Spanish) to correct the Constitutional Court’s decision”, Campos said.
According to Campos, who is very critical, in Chile a worker earns 70 times less than a
manager at a company; businesspeople in Chile “are protected by institutions”.
“The top 1% of the population has more than 30% of GDP. There is economic and
democratic inequality because in terms of political power businesspeople are protected by
institutions and use their political power to keep such high earning rates for themselves in
Chile”, Campos said.
The labor reform, together with the tax and educational reform, are the main bills proposed by
the center-left coalition ruling in Chile.

I. THE FUTURE OF WORK
i.

Impact of new technologies

In this framework we will try to balance traditional legislative paradigms with information
technology, new technologies, telework, telecommuting, robotics and artificial intelligence that
have an impact on the legal world, a true revolution that affects all forms of social relations,
including labor matters for sure.
In the age of communications and technological revolution, there is a new social and economic
order, creating a new legal system as well with teleworkers, telecommuters, or remote workers.
Never before, since the so-called industrial revolutions, did a change of media cause such a big
transformation of reality and specially of the model of industrial relations, which should be
governed by an adequate set of rules to regulate conducts in an unexpected, totally
transformed and transforming context. Not only did we undergo revolutionary changes at all
levels but also technologies are constantly updating and innovating.
Now robots are advancing on employment, as explained by researcher Eryk Brynjofsson at
MIT, with examples such as driverless vehicles guided by smart robots with Goble Inc.
technology, self-driving mining trucks at Rio Tinto, legal and case law automated research
systems. The University of Cornell, Oxford, has made the US and China the world’s biggest
competitors in research, development, manufacturing and distribution of robotics in the
industry to study the concept of work again.
Internet connection will replace traditional communication, and remote devices will be used to
get into contact by emails, social media, e-networks, videoconferencing, video calls, and
interaction among people and groups without frontiers or geographical, ethnic, language,
religious or intercultural boundaries. New forms of communication will be created through
automated, self-controlled, unmanned processes.
The fact that workers use new technologies does not affect their essence but calls for a new
process of analysis on the requirements for their classification as employees, self-employed or a
new legal and contractual category. Teleworkers enjoy the freedom of remote work, which
isolates them from the rest of the workforce community and supervision. In some industries
workers use robotics to perform tasks that used to be done by humans, and this is just a new
business tool. Technology is available to make tasks easier, improve results and enhance
efficiency or quality. Workers are available through remote devices and their creativity and
performance are seen in those tools through communications, information, data, images,
replies, solutions, problems, and AI development.

ii. Telework
Teleworkers, who keep creating new processes, constantly improve their inventions in the
context of new technologies with such tenacity that improvement is ongoing, unrestrictive and
implacable. Connection will replace traditional communication, and remote devices will be the
resource used for contact by e-mail, social media, videoconferencing, video calls and
interaction among people and groups without frontiers or geographical, ethnical, language,
religious or intercultural boundaries.
Compensation payment, digital signature and e-pay stub have erupted in the current legal
system.
In addition to the provisions under the Employment Contract Act [Ley de Contrato de
Trabajo], digital technological breakthroughs and communications are permanently advancing,
thus impacting the different areas of business life, and more specifically the field of industrial
relations in such issues as contract execution, IT devices, e-mails as the most widely used
business tool for immediate communication and performance of legal acts with increasingly
more broad scope and transcendence for which it is crucial to find ways to provide legal
certainty that in principle the virtual world does not give.
Undoubtedly, new technologies have emerged at such rapid pace that countries, organizations,
unions and labor laws could not keep up with the times. It is imperative to be open-minded to
rise to this true challenge imposed by teleworkers with creativity, versatility and specially the
necessary wit to go through this stage reformulating values and frames of mind in the face of
the new reality.
The virtual world has revolutionized communications and information. In the virtual world we
can surf the Net, connect, disconnect without any limits or limitations; there is no authority or
discipline, there are no restrictions to actions. In this context, where real people alternate with
the virtual world, quite diverse issues challenge traditional labor law, leading to a sort of
metamorphosis.
Changes have been objective. For instance, companies have lost their physical space, which has
been replaced by analog workplaces chosen by workers with the necessary equipment to do
their job.
The nature of workers’ work has also changed because the use of computers and Wi-Fi
networks allows them to process and develop new products, new services and even a new
industry in general terms from any unimaginable place.
New technologies combine software development –to run all operations- with robots or
devices that perform real actions that may be elementary or sophisticated and that used to be
done by humans. New generations play a fundamental role in the process of evolution and
development of new technologies.

iii. Digital Natives, Millennials – Centennials
It is worth mentioning that “digital native” means those born during the rise of Internet and
the World Wide Web, as against non-technological generations known as “digital immigrants”
who learned about digital technology after finishing their mandatory and professional
education. From the 1980s, Internet, the Web, e-mail and social media have transformed
communication into connectivity. Deep knowledge has become quick access to information,
where more data are available but are not studied, researched or analyzed in depth.
I will ask those who read this report to permit me license to think ahead, not about what labor
law is or was but rather what it will be in a world with new paradigms. The new reality is
changing at an unprecedented pace, work spaces are analog, communications need to be faster,
high quality and more efficient, where there is no economic obstacle and people connect in
real time.
Just take today’s smartphones with integrated functions and applications, including wireless
connection, video conferencing, video call, Internet, e-mail, instant messaging (text messages,
Whatsapp), social media, applications, access to blogspots, company-wide intranet, facebook at
work, different forms of workplace or even instant feedback or performance assessment
systems, internal social media that corporations share with the parent company or Latin
America network. Online courses specifically devoted to protect employees’ profile social
media (Linkedin, Facebook, Twitter, Instagram) by experts on personal marketing and
branding to protect company image as well.
iv. New forms of communication
Communication has been replaced by connection:
• Communicate means “socially integrate” in a context of collaboration and cooperation
to reach consensus, agreements and eventually action plans.
• Communication largely implies face-to-face interaction, in person, to exchange ideas,
talk and enrich each other.
• Cybernetics implies human interaction with automated systems, between machines and
living things (in French cybernetique, from a Greek word meaning steersman)
If we accept that work is no longer managed, organized or control in person but rather
through a combination of distance technical elements it is clear that analog work pushes back
the frontiers of legislation and HR. The only indispensable element is access to a Wi-Fi
network. So a whole new world opens up where communications and AI are used to automate,
robotize and systematize all human activities. This is a new dimension for work, which will
undoubtedly be the star in the next years, posing a threat to the survival of labor law principles.
That is why remote communication, file-sharing and any representations by the parties having
increasingly broader legal effects and scope reflect the pressing need to find a way to provide

legal certainty. One of the main goals is to ensure the identity of the sender of an e-mail
message or the authenticity of documents signed by the parties that grant or terminate rights
and obligations. To this end, the digital signature provides the highest level of assurance about
each signer’s identity, although it is still a rather complex scheme.
Punch-card computers were replaced by digital computers, mechanical typewriters by electric
typewriters and then by word processors, cordless landline phone by cellphones. Then came
the personal computer, fax machines were replaced by scanners, telephones by smartphones.
The development of new products is extremely dynamic: whenever you buy a state-of-the-art
device you know that there is already a newest product on the making that will come to replace
it.
Computer tools are part of everyone’s everyday lifeWork and how work is done has been undoubtedly transformed by telematics, i.e. the science
and technology of sending, receiving, and processing information via telecommunications, and
by the possibility of analyzing, developing and offering services online. Teleworkers are a key
element in this scheme of interaction, intercommunication and interconnection.
v. Labor law and the need to adapt to this new context
It is worth mentioning that except for some provisions under certain collective bargaining
agreements, the law has not dealt with work in its new forms as a result of the impact of new
technologies.
This lack of legislation has been supplemented by a number of private documents that are
intended to close any loopholes in the law, and in our opinion the digital signature can be
validly used for:
1. Contractual clauses and conditions under individual employment agreements that have
been agreed expressly, tacitly or sometimes as a result of custom and usage, which are
then included in a contractual novation or in a digital employment agreement.
2. Internal rules, Codes of Conduct and Ethics, usually drafted by employers unilaterally
to which workers must consent, updates, amendments, e-learning courses,
questionnaires to check policy compliance such as “conflict of interest” to be answered
by each worker.
3. Ethics codes and codes of conduct drafted by companies to regulate the use and
limitations of smartphones, desktop computers and laptops, software and applications
provided by the company, contents of corporate e-mail, and especially forbidden use
and monitoring by employers, and each party’s responsibility.
4. Authorizations and prohibitions under corporate rules, bylaws, business requirements,
instructions and action plans.
5. General rules applicable to the workplace such as rules on telecommunications, and the
adequate use of computing devices and specially e-mail.

6. General legal principles, in particular those that are abstract enough to be adapted to
new technologies and the new ways of organizing work.
7. Ordinary and special rights and duties that are versatile and flexible enough to keep up
with the changes in the world of work, provided there are regulations or provisions
that reformulate conditions in employment contracts.
8. Custom and usage arising out of the implementation of new technologies such as the
valid use of the digital signature for workers’ consent (with discernment, free will and
freedom) and execution of documents.
9. Updating of documents in digitized employee files, such as change of address of a
teleworkers, communication of compensation policies, and the like.
As a matter of fact, the new forms of modernizing work combined with new technologies have
given rise to different precepts or concepts with different forms of adaptation that have no
regulation yet. However, there is a limit to adaptation when trying to provide minimum legal
certainty and this can only be attained through adequate regulation.
It is clear to me that most routine, repetitive tasks demanding physical or psychological effort
will be replaced by automated machines, computerized systems, robotics and cybernetics. This
is just the beginning but they will all be replaced by AI. Informally the term “artificial
intelligence” is used to refer to a machine that mimics the “cognitive” functions that humans
associate with other human minds such as “learning” and “problem-solving”.
All labor law precepts and concepts should be revised to create a harmonious and balanced set
of efficient rules to regulate parties’ intentions in a complex and dynamic context of industrial
relations alternating with increasingly more systematized and automated equipment and the
constant renovation and modernization.
Cloud computing, integral IT services by high-capacity super-computers and super-servers for
storage and unlimited access, introduces automated robotics constantly and on a daily basis.
Reports and forecasts by Singularity University, Silicon Valley, show that everything around us
will be transformed as a result of new technologies, robotics, IT and discoveries, inventions
and breakthroughs, and specially AI. Singularity University is an educational institution located
in Silicon Valley, whose mission is to “educate, inspire, and empower leaders to apply
exponential technologies to address humanity's grand challenges”. Its name refers to
technological singularity. It is located at NASA Ames Research Center in Mountain View,
California. It is sponsored by Google and NASA.
It is very likely that the new models to organize work and new technologies lead to the
replacement of their basic concepts by other precepts based on new paradigms. Compensation
payment will be surely replaced by a systematized scheme so net income is combined with
contributions and social security taxes for each service provision so payment will be an
indivisible whole at the time of wire transfer, and the system will allocate the amounts to

workers, tax collection agencies and social security entities, to ensure full compliance with all
obligations.
vi. Rewriting the rules for the digital age
The title of this year’s report by Deloitte – University Press is Rewriting the rules for the digital age
because a principal characteristic of the new era is not merely change, but change at an
accelerating rate, which creates new rules for business and HR. Organizations face a radically
shifting context for the workforce, the workplace, and the world of work. This survey included
more than 10,000 respondents from 140 countries. The report closes with a discussion of the
future of work amid the changes being driven by advances in automation and an expanded
definition of the workforce. These rules reflect the shifts in mind-set and behavior that we
believe are required to lead, organize, motivate, manage, and engage the 21st-century
workforce.
HR has a unique role to play: It can help leaders and organizations adapt to technology, help
people adapt to new models of work and careers, and help the company as a whole adapt to
and encourage changes in society, regulation, and public policy.
Given the pace of change and the constant pressure to adapt, it is not surprising that
executives identified building the organization of the future as the most important challenge
for 2017.
Culture and engagement are vital parts of the employee experience, and leading organizations
are broadening their focus to include a person’s first contact with a potential employer through
retirement and beyond. Today, companies are looking at employee journeys, studying the
needs of their workforce, and using net promoter scores to understand the employee
experience. Workplace redesign, well-being, and work productivity systems are all becoming
part of the mandate for HR.
Organizational design and change are complex. Many organizational redesigns fail because they
are reduced to an exercise to cut costs. Others face resistance from company leadership. In
fact, many consulting firms anecdotally report that up to 70 percent of reorganizations fall
short because of “creative disobedience” from the executive team.
An important part of designing for adaptability is a shift away from hierarchical organizational
structures toward models where work is accomplished in teams. Indeed, only 14 percent of
executives believe that the traditional organizational model—with hierarchical job levels based
on expertise in a specific area—makes their organization highly effective. Instead, leading
companies are pushing toward a more flexible, team-centric model.
For a company to stay agile, teams must be formed and disbanded quickly. High-performing
companies today may build a “digital customer experience” group, select individuals for the
team, and ask them to design and build a new product or service in a year or two. Afterward,

the team disperses as team members move on to new projects. This ability to move between
teams without risk is a critical attribute of today’s high-performing companies.
Nearly all surveyed companies (94 percent) report that “agility and collaboration” are critical to
their organization’s success, yet only 6 percent say that they are “highly agile today”; 19 percent
describe themselves as “not agile.” Fortunately, there is tremendous progress in this area.
Among this year’s survey respondents, 32 percent say that they are now designing their
organization to be more adaptable and team-centric.
Our research clearly shows that one of the new rules for the digital age is to expand our vision
of the workforce; think about jobs in the context of tasks that can be automated (or
outsourced) and the new role of human skills; and focus even more heavily on the customer
experience, employee experience, and employment value proposition for people.
Organizations that automate manufacturing plants, for example, and that do not clearly give
people opportunities for reskilling and new positions, may see their brand suffer, and to some
extent may also feel pressure from the social and political environment. Talent manifesto
encourages and empowers employees to continuously reskill themselves; it is an effective
example of a company that automates in an integrated, human-centric way.
The aim should be to rethink the combinations of talent, technology, and the workplace across
multiple dimensions.
HR leaders should focus on defining the difference between essential human skills, such as
creative and ethical thinking, and nonessential tasks, which can be managed by machines. This
requires reframing careers, and designing new ways of working and new ways of learning—
both in organizations and as individuals. Research by Deloitte in the United Kingdom finds
that the future workforce will require a “balance of technical skills and more general purpose
skills such as problem solving skills, creativity, social skills, and emotional intelligence”.
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